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Name & Address of The Appellants

M/s. Harikrishna Infrastructure
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the. appropriate authority in
the following way :-

AT Yo, SIS P T4 HaATHR ey ARl i SHuTer—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

R SRR, 1904 3 BIRT 86 B Sfaia ordfier B (e & U P S Wai—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1/0,,0@@/\ here the amount of
service tax & interest demanded & penalty levied is more tha i@y&l@@ﬁﬂ'u es, in the form of
R Lo




crossed bank draft in. favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

iii) forsra orRRYEF 1994 @ GIRT 86 & SU-aRR Ud () & siavia adfie darew frawmEen, 1904 @ I 9 (20)
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(i) - The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accempanied by a copy of order of Commissioner Cantral Excise (Appeals){OiA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Assit. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prasciibed under Schedule-1 in terms of
the Court Fee Act, 1975, as amended. :
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; :
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay applicatibn
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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'4(1) In view of above, an appeal against this orde §héﬂﬂ3{itﬁe e the Tribunal on

payment of 10% of the duty demanded where duty op/duty. ity \are in dispute, or
penalty, where penalty alone is in dispute. o & % o
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OR_DER-IN-APPEAL

This appeal has been filed by M/s Harikrishna Infrastructure, 14, Harshad '

Colopny, Part-1, Thakkar Bappanagar, B/h India Colony, Thakkar Bappanagar,
Ahmedabad [for short-"the appellant”) against Order-in-Original  No.SD-

06/11/AC/Karikrishna Infr/16-17 dated 27.01.2017 [impugned order] paésed‘ by

the Assistant Commission, Service Tax, Division-VI, Ahmedabad [adjudicéting
authority] '

2. The facts of the case is that based on Audit objection, a show cause notice

dated 30.07.2015 was issued to the appellant, alleging that they had not paid "

service tax on services of “Goods Transport Agency” under reverse charge
mechanism towards the transportation expenses for receipt of goods and material

incurred during the period from 2010-11 to 2013-14. The said show cause notice

proposes for demand of Rs.2,86,679/- with interest and penalty for violation of
legal provisions under Finance Act, 1994 and Rules made there under. Vide
impugned order, the adjudicating authority has confirmed the demand with interest
and imposed penalty under Section 77(2) and 78(1) of Finance Act.

3. Being aggrieved, the appellant has filed by the instant appeals on the

grounds that:

o the department was required to show that the freight shown in the books of accounts

was paid towards transportation of goods on goods carriage and by using a motor
vehicle; that the invoices clearly shows that the payment of freight made on a
periodical basis, hence the amount of freight would be large even if the freight has
been paid in smaller amounts to the person carrying material in hand carts and

bullock carts; that many times the sand, bricks and kapchi comes in small hand carts -

or bullock carts which are not mechanically propelled and do not fall within the
- definition of motor vehicle.

+ The appellant were never issued consignment notes and the adjudicating authority
has wrongly concluded that since the invoices contained all the details required to be
produced in consignment note, the same will be considered as consignment note;
that they have paid freight not on consignment to consignment basis, but accounts
with seller/vendor are settled on periodical basis. Thus, since the transportation of
goods has not been done by goods transportation agency and individuals
transporting the goods have not issued consignment note, service tax is not leviable
on the cartage expenses for carting of sand, bricks and kapchi.

o No suppression of facts, mis statement or fraud involved in the matter as they have

filed their ST-3 return regularly. Hence, extended period is not invokable.
¢ They relied on various case laws in their favour. :

4, A personal hearing in the matter was held on 06.10.2017. Shri Bhavesh

Patel, Chart_:ered Accountant appeared on behalf of the appellant and explained the -

grounds of appeal and submitted additional submissions which shows bills and
certificate issued in this matter. '

5. I have carefully gone through the facts. of the case and submissions madé by .

the appellant in the appeal as well as at the time of personal hearing. The limited
issue to be decided in the matter is relating to leviable of service tax on services of
“Goods Transport Agency” under reverse charge mechanis incurred by the
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appellant towards transportation expenses for receipt of goods and material for the

period from 2010-11 to 2013-14.

6. The main contention of the appellant is that they avaiied service of individual

truck owners and no consignm'ent notes were issued for transporting of goods as

required under statutory provisions. They also contended that the definition of _

‘person’ given in Section 65 B(37) of the FA can bz referred with regard to GTA
only if the person is GTA and issues the consignment note; that many times the

sar.d, bricks and kapchi comes in small hand carts or bullock carts which are not

mechanically propelled and do not £all within the definition of motor vehicle. They .

relied on Hon'ble High Court of Karnataka’s decision in case of M/s Laxminarayana
Mining Co- and other decisions of Hon'ble Tribunal, service tax is not leviable in

case individual truck owners as they have not considered as wcommercial concern”

under 65(50b) of FA and also not liable for service tax as they have not issued -

consignment note as required under Rul4 4B of STR.

7. The adjudicating authority has contended that as per provisions of Section 65
(50b) [prior to 01.07.2012] and Section 65 B (26) [after 01.07.2012] of FA, 1994,
the appellaht is liable to pay service taX on the services of “Goods Transport
Agency” as person includes an individual; that non issuance of consignment notes is
a false declaration to evade the service tax liability; that the invoices shows every

details of transporter's name, description of goods, amount of freight, bill number -

and date etc. He relied on decision of Hon’ble High Court of Madras in case of M/s
K.M.Granites Pvt Ltd that even when no consignment notes are issued and where

services of individual truck owners are availed, service tax is payable.

8. 1 observe that the impugned order discussed and analyzed the facts
submitted by the appéllant at the time of adjudication. The definition of “Goods
Transport Agency” defines (prior to introduction of negative list and also after w.e.f
01.07.2012) that “any person who provides service in relation to transport of goods
by road and issue consignment note, by whatever name called”. As per Section
65(26) of the FA stipulates that “person” inc/udes-anb individual, a Hindu undivided
family....., not falling within any of the proceéc/ing sub-clauses. Further,

transportation expenses incurred by the appellant for receipt of goods and material '

is taxable under reverse mechanism under Section 65(105)(zzp) of the FA read
with notification No0.36/2004-ST dated 31.12.2004 (prior to 01.07.2012) and
notification No.30/2012-ST dated 20.06.2012,

9. In the instant case, I observe that the appellant has not discharged the tax
liability on the services of Goods Transport Agency as a recipient of service on the

grounds mentioned at-para 6 above. I do not find any merit in the arguments of
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relation to transport of goods by road is liable to Service T_dx. There is no exclusion
of individual truck owners from the'p.urvziew of Service Tax levy under the said legal
definition. It is a well settled position in law as clarified by the Hon’ble Apex Court -
in Doypack Systems (Pvt.) Ltd. [1988 (36) E.L.T 201 (S.C.)] and J.K. Spinning and

- Weaving Mills Ltd. '[1987 (32) E.L.T. 234 (S.C.)] that when the words of the statute

are plain and unambiguous, there is no need to place reliance on external aids such

as parliamentary proceedings.

11. As regards service rendered by_thé individual truck owners and non-issuance
of consignment notes, 1 observe that the appellant has argued on the basis of
various Hon'ble Tribunal’s decision in favour of their argument. I observe that the -
decisions are- distinguished by other Bench of Hon'ble Tribunal and Hon’ble High
Courts. I rely on following.decisions. ' ' '

12. The Hon'ble CESTAT, Hyderabad incase of M/s S V R Electrical Pvt Ltd [2016 -
(43)STR 574] has held that: '

3.The main plea raised in the written submission is that the trucks were driven by
drivers of the appellant. That being private trucks they do not fall within the definition
of "Goods Transport Agency”. The appellant has relied on the judgment of CESTAT in
Lakshminarayana Mining Co. v. CST, Bangalore - 2009 (16)_S.T.R. 691 (Tri.). It is
also submitted that the show cause notice is time-barred. That there was no
suppression of facts on the part of the appellant. The freight charges were shown in
the invoices and these invoices were signed by the jurisdictional Officer and the same

was also declared in the L.T. Returns. That therefore, the demand is time-barred.

4.Against this, the learned DR Shri M.S. Naskar contended that the decision in .
Lakshminarayana Mining Company casée (Supra) is no longer good law. That the
Hon’ble High Court of Madras in CCE, Salem v. Suibramia Siva Co-operative .Sugar
Mills Ltd. - 2014 (35)_S.T.R. 500 (Mad.) has held that the use of the word “any
person” in the definition of “Goods Transport Agency includes individual truck owners
also. Similar view was taken in the case of Sree Balaji Transport v. CCE & ST,
Tirupathi - 2015 (38) S.T.R. 651 (Tri.-Bang.). In the case of Sree Balaji Transport, the
Tribunal examined the issue whether transportation undertaken by individuals owning
and operating lorry and truck is subject to service tax. The Tribunal observed that
under Section 60(506), Goods Transport Agency means “any person who prides
service in relation to transport of goods by road and issues consignment note, by
whatever name called”. The language of the section is unambiguous and that “any
person (including individuals) who provides service in relation to trahsport by road is
liable to service tax”. '

5.In the light of the above judgments, I am of the view that the appellant
does not succeed on merits ."

In the case of CCE Bilaspur V/s South Eastern Coalfields Ltd [2016 (41) STR 608],
the Hon’ble High Court of Chhattisgarh has held that:

w7 The Tribunal, without any discussion of these findings arrived at by the
Commissioner, by a cryptic conclusion has held that in absence of any consignment
note actually having been issued, no liability of service tax arises. The question in the
. facts of the case is that once liability has been admitted by the Respondent, can
technicalities justify non-compliance- with the law when there is no substantive -
defence. .

8. Suffice it to observe that any appellate order amenable to judicial review by a
superior Court is required to pe reasoned and considered, disclosing application of
mind to the issues decided by the original authority, the grounds of appeal, the
grounds taken in opposition to the appeal followed by a reasoning to arrive at its own
independent ‘conclusions especially when the order of the original authority is being
set aside. Reasons have time and again been held to be the heart and soul of an order

facilitating ‘appreciation of the appellate order in judicial review. The order of the

Tribunal in its present form affectively hinders judic'al-f'r;e'a\‘/,ie and is also not
sustainable for that reason. /,(;iﬂ.‘ff Lor,
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9. The order of the Tribunal dated 13-8-2014 is set aside and the matter is
remanded to the Tribunal for a decision in accordance with law. “

Further, the Hon'ble High Court of Madras in case of CCE V/s K.M.B.Granites Pvt Ltd

[2014 (35) STR 63] has held that :

wg, We find from the reading of the ~ESTAT order that the only ground taken

therein was related to Section 65( 50b) of the Finance Act. The CESTAT following the ~

Bangalore Bench decision in the case of Lakshminarayana Mining Co. v. CST,
Bangalore reported in 2009 (16)_S.T.R. 691 (Tri.-Bang. ) as well as in the case of
CCE, Guntur v. Kanaka Durga Agro Oil Products Pvt. Ltd reported in 2009 (i5)S.T.R.
399, held that transport undertaken by the individual lorry owners or truck owners

are not considered as weommercial concern” under Section 65(50b) of Finance Act.

Consequently, the CESTAT allowed the assessee’s appeal. Aggrieved by this order, -

the present appeal has been filed by the Revenue.

7. We have already considered the correctness of the CESTAT’s order in CMA. Nos.
3079 & 3080 of 2011 [The Commissioner of Central Excise V. The Salem Co-
Operative Sugar Mills Ltd. & Anr.] by order dated 4-10-2013, which followed the

decision of the Bangalore Bench decision in the case of CCE, Guntur V. Kanaka Durga -

Agro Oil Products PVt. Ltd. reported in 2009 (15) S.T.R. 399 wherein, it was held that
Section 65(50b) of Finance Act, did not cover a case of proprietary commercial
concern to be treated as ‘Goods Transport Agency”’ and set aside the order of CESTAT
that the expression ‘commercial concern’ would include a proprietary concern also.”

13. Further, I find merit consideration in the contention of the adjudicating
authority that non issuance of consignment notes is a false declaration to evade the
service tax liability. The statutes stipulate that ‘Good Transport Agency” means
“any person who provides service in relation to transport of goods by road and
jssue consignment note, by whatever name called. In the circumstances, the
invoices showing every details of transporter’s name, description of goods, amount
of freight, bill number and date is sufficient in absence of non-issuance of

consignment notes intentionally. Lastly, the argument put for the by the appellant

that they had transported in materials by hand cart, bullock cart etc which are not

mechanically propelled and do not fall within the definition of motor vehicle. Such

- argument does not have any merit in the absence of documental evidences.

14. In view of above discussion and applying the ratio of the judgments referred '

to above, I am of the considered view that the appellant is liable for service tax for
the disputed period on services pf “Goods Transport Agency” under reverse charge

mechanism towards the transportation expenses for receipt of goods and material

incurred. Therefore, I upheld the demand with interest as confirmed by the
adjudicating authority.

15. As regards penalty, I observe that the adjudicating authority has imposed
Rs.10,000/-under Section 77(2) for failure to file prescribed service tax returns and

Rs.14,707/- (upto the period 07.04.2011) and Rs.1,35,986/- for the remaining
period under Section 78 (1) of the FA. I observe that the appellant does not have
any valid contention to establish that there was su ACTENAT,
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payment of tax. In view thereof, I _g:lo not find any inﬁrmit_y__in the impugned order '
with regard to imposition of penalty‘alsoA., o ¥

IR (3w )
Date: 2-7 /10/2017.

Attested

ZV\AN\\«\\ )

(Mohanan V.V) .
Superintendent (Appeal)

By RPAD

To :

M/s Harikrishna Infrastructure,

14, Harshad Colopny, Part-1, Thakkar Bappanagar,
B/h India Colony, Thakkar Bappanagar, Ahmedabad

Copy to:-

The Chief Commissioner, CGST Zong, Ahmedabad.

The Commissioner, CGST, South | Herdtn

The Addl./Joint Commissioner, (Systems), CGST, South
The Dy. / Asstt. Commissioner, CGST ,Division VI/VII South
Guard file. .
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